Massachusetts Supreme Judicial Court Determines The 

Sending of a Notice of Right to Cure is a Pre-foreclosure Act. 

On March 12, 2014, the Supreme Judicial Court decided U.S. Bank National Association v. Schumacher,
 the most recent decision in a series of cases clarifying the foreclosure process in Massachusetts.
 Schumacher addressed the issue of whether a Notice of Right to Cure sent pursuant to G.L. c. 244, § 35A is part of the power of sale mandating strict compliance.

In Schumacher, America’s Servicing Company, the servicer for U.S. Bank National Association, as trustee for Bear Stearns Asset–Backed Securities Trust 2004–AC4 (the “Bank”) sent the Defendant/former owner a 90 Day Notice of Right to Cure under G.L. c. 244, § 35A (“Section 35A Letter”).  The Section 35A Letter identified the Bank as the mortgagee even though MERS was the current mortgagee of record.  The Bank subsequently foreclosed and purchased the property at the foreclosure sale.  When the Defendant failed to vacate the property, the Bank initiated a summary process action to obtain possession.  

As a defense to the Bank’s summary process action, the Defendant argued that the Bank did not strictly comply with Section 35A because the Notice of Right to Cure did not identify the proper mortgagee.  As a result, the Bank’s foreclosure was void and, in turn, the Bank did not have a superior right of possession to the property.  

The Court rejected the Defendant’s argument.  It found that G.L. c. 244, § 35A is not an element of the statutory power of sale and, as such, is not part of the mortgage foreclosure process in Massachusetts.
 Relying on the underlying purpose of Section 35A to give a borrower an opportunity to cure his default prior to the acceleration of the debt and the commencement of the foreclosure, the Court determined the provision is a pre-foreclosure requirement.
 Specifically, the Court held that Section 35A“is not one of the statutes ‘relating to the foreclosure of mortgages by the exercise of a power of sale.’”
 

Additionally, in the concurring opinion, the Court provided procedural guidance to mortgagors in challenging a Notice of Right to Cure under Section 35A.  Pre-foreclosure, a mortgagor must bring an independent action in Superior Court seeking to enjoin the foreclosure pending a determination as to whether the Notice of Right to Cure complies with Section 35A.
 Post foreclosure, a mortgagor can assert a counterclaim pertaining to G.L. c. 244, § 35A, in response to a summary process action, but must prove the Section 35A violation “rendered the foreclosure so fundamentally unfair that [they are] entitled to equitable relief, specifically the setting aside of the foreclosure sale . . .”  Notably, the fundamentally unfair standard applied by Justice Gants in the concurring opinion suggests the mortgagor must prove a prejudicial or harm component to the violation and may represents lower standard than the substantial compliance standard applied by several courts in the Commonwealth, including the Land Court, and supported by the Real Estate Bar Association.  The equitable aspect, of course, gives trial courts wide latitude in their interpretation of the facts (similar to the old saying “beauty is in the eye of the beholder.”)

While the Court did not have to determine whether the Bank’s Notice of Right to Cure complied with Section 35A, it provided clear guidance on the purpose of Section 35A and the role of a Notice of Right to Cure; reaffirmed the statutes that comprise the statutory power of sale and provided a procedural roadmap for mortgagors to make a Section 35A challenge.   
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